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Ambassador Susan Schwab

United States Trade Representative
600 17thStreet, N. W.
Washington, DC 20508

Dear Ambassador Schwab:

I write today to again express my concerns with new and existing service sector commitments under the General
Agreement on Trade in Services (GATS). I continue to be troubled by the USTR's approach to state-federal
dialog during trade negotiations, and the effect this approach will ultimately have on state sovereignty. I have
raised these concerns in past communications, but I have yet to receive any convincing evidence to assuage my
concerns.

Of major concern is the lack of meaningful information given to states regarding the impact GATS will have on
state regulatory authority. We are often forced to rely on USTR "Fact Sheets" which are so oversimplified as to
be misleading, if not entirely false. The most recent fact sheet proclaims boldly and without substantive
explanation: "Under the GATS, states remain free to regulate foreign and domestic firms in every service sector
to protect the public interest." USTR Fact Sheets, (May 2006) (emphasis in original). This statement, without
more, is neither helpful nor convincing. Yet, it is the USTR's standard response to states, including the State of
Maine, that have raised concerns that state powers are being eroded by GATS.

These concerns are not unfounded. The recent WTO ruling in the Antiguan challenge against the U.S. internet
gambling ban provides a prime example of the myriad of issues that could be the subject of future challenges to
state regulations. Specifically, in the Antiguan case the tribunal found that an absolute ban on an activity in a
committed service sector is equivalent to a "quota of zero" and is thus a violation of GATS' "market access"
rules. This ruling strongly suggests that other non-discriminatory bans, like Maine's ban on highway billboards
or the state's moratorium on the development or expansion of commercial landfills, could also be challenged as
violating GATS' market access rules. To that end, GATS inherently limits the ability of states to regulate, and
where necessary ban, certain activities as they see fit.

Moreover, although the ruling in the Antigua case was limited to a federal law, had the tribunal found a state
regulation to violate GATS, it would have been incumbent upon the United States government under Article
XVI.4 of the Agreement Establishing the WTO, to then "ensure the conformity of its laws, regulations and
administrative procedures with its obligations as provided in the annexed Agreements." In other words, the
United States would be required to take all constitutionally available steps to ensure conformity of all domestic
laws, including sub-federal laws, with the agreement. This necessarily includes, as provided in 19 U.S.C. §
3512 (b)(2)(A), filing suit against the state "for the purpose of declaring such law. . . invalid." Ifthe federal
government did not take action to preempt or enjoin any inconsistent state law, it would no doubt face the
undesired threat of trade sanctions from foreign governments.

D
(0\
,..,.,.'fr'

v.
PRINTED 0, RECYCLED PAPER

PHONE: (207) 287-3531 (Voice) (207) 287-61548 (TTY) FAX: (207) 287-1034

www.maine.gov




